AFFIDAVIT OF PUBLICATION

State of South Dakota )
1SS
County of Union )

Kelly Kruithoff,
an employee of the Leader-Courier, deposes and says that

The Leader-Courier o

is a legal weekly newspaper of a general circulation, printed and pub-
lished in Elk Point, County of Union, State of South Dakota, and has
been such legal newspaper during the time hereinafter mentioned, and
that affiant is and was during all the time hereinafter mentioned in charge
of the advertising department thereof, and has personal knowledge of
all the facts stated in this affidavit: and that the notice and advertise-
ment headed:

Notice Of Prevention Of Significant Deterioration Pre-Construction Air Quality

Permit Application Of Hyperion Energy Center - Hyperion Refining L1.C _

a printed copy of which is hereunto attached and made a part hereof,
was printed and pubfished in the said newspaper at least once in

each week for 1 successive weeks; that said newspaper
at the time of the first publication of said notice hereinafter stated, had,
and still has, a bona fide circulation of over two hundred paid copies
weekly, and had been published in the said County of Union for more
than one year immediately prior to the date of the said publication
of said notice, and that said newspaper during said times, was, and
is, printed in part in an office maintained at said city of Elk Point, the
1id place of publication; that the first publication of said notice in said
swspaper was :

on Thursday, the ___ 6 dayof __November 2008 -

and that the succeeding publications were

on Thursday, the day of
on Thursday, the day of
on Thursday, the day of

that the fees for the printing and publishing of said notice and advertise-
ment in said newspaper as aforesaid were

$ 157.73 , that the fult amount cf the fee charged insures to
the benefit of the publisher of the said newspaper, that no agreement
or understanding for the division thereof has been made with any other
person and that no part thereof has been agreed to be paid to any other
person whomsoever.

/

]

Subscribed and sworn to before me

this__ 6 day of November , 2008

My commission expires 6-21-11
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NOTICE OF PREVENTION OF SIGNIFICANT DETERIORATION E
b 'PRE-CONSTRUCTION AIR QUALITY PERMIT APPLICATION o
1‘ OF HYPERION ENERGY CENTER — HYPERION REFINING LLC B
: ' 'BEFORETHE BOARD OF MINERALS AND ENVIRONMENT = . ° SR
S DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES
INTHE MATTEROF THE - - = .0 ) ~ . Permit #28.0701-PSD
PREVENTION OF SIGNIFICANT. =~ . ) , :
DETERIORATION (PSD) AIR ) “ NOTICE OF:
QUALITY PERMIT APPLICATION . .) (1)’ FILING OF PETITIONFOR . -
OF HYPERION ENERGY CENTER- ) " CONTESTED CASE HEARING;
HYPERION REFININGLLC - . ) (2  DESCRIPTION OF HEARING
) .. PROCESSES; | | I
- Y @) 7 NOTICE OF PUBLIC COMMENT -
' MEETING AT DAYE TO BE o
‘@ REQUIREMENT FOR PERSONS e
© | DESIRING TO PARTICIPATE AS

PARTIES TO FILE MOTIONTO == &~ -+ « ¥

* INTERVENE OR PETITION B

' FOR CONTESTED CASE; o o

(5) PREHEARING CONFERENCE; S

6) CONTESTED CASE HEARING AT ~ . = ° '
: DATE 10 BE DETERMINED;

Draft Permit Issued: 9-08
Final Propesed Permit Issued:
. Not Yet Issued o

)

}

)

)

)

)

}

)

)

)

Yy M APPOINTMENT OF HEARIN

} © CHAIRMAN; R

) (8 - - REQUIREMENT THAT e
) CORPORATIONS, ASSOCIATIONS,
) AND SIMILAR ENTITIES BE ‘
) REPRESENTED BY AN

)
)
)
)
)
)
)

ATTORNEY; e
© ESTABLISHMENT OF CASE
HEADING;
(10) PLEADINGS FILING
PROCEDURE; . .
AND
c

A Petition for Contested Caise Hearing in the above entitled matter has been filed by Hyperion Refining, LLC
accordance with ARSD 74:09:01:01. The filing of this Petition initiates the “Contested Case Hearing” procedur
of SDCL ¢h. 1-26'and ARSD .art. 74:09 for the application described above, - R
2. DESCRIPTIO} “CONTESTED CASE HEARING” AND “PUBLIC COMMENT MEETING”

T State law requires permit proceedings to be conducted in accordance with the “Contested Case Hearing’
"provisions of SDCL ch. 1-26." A Contested Case Hearing is a formal adversarial proceeding that is conducted in
_ manner siriilar to a trial before a Judge. Interested persons, corporations, associations, and entities may partici
: patein this Contested Case Hearing by filing a Motion to Intervene or a Petition for Contested Case as described {
further below... . .0 . o T y o C
. Parties have the right to be present, to piesent evidence through the testimony of witnesses and the offering of |
exhibits and documents, and to be represented by an attorney during the Contested Case Hearing. Parties ma
' participate in discovery, including depositions. Parties must make themselves and their witnesses available fo
| depositions if requésted, and must respond to written discovery as required by law. . .
| Tt is anticipated that the Contested Case Hearing on the above entitled application will involve several weeks
of testimony, Dates for the Contested Case Hearing have not yet been determined. The Contested Case Hearin
- will most likely be held in Pierre, South Dakota. All Parties participating in the Contested Case Hearing must be
 present during the entirety of the proceeding or they will waive their rights to object to evidence and testimon
and to cross-examine witnesses. - - i : \ . ‘ B
- ' Inaddition, the Board of Minerals and Environment will heaxr oxal pukl omment at 8 “Public Commen
Meeting” on the permit application. This Publi¢ Comment Meeting will be scheduled before the Contested Cas
Hearing and may occur near the. proposed location of the facility. Persons, corporations, agsociations, and entitie}
who are not Parties to the Contested Case Hearing may appear and provide oral or written comment on the ap-
plication at the Pullic Comment Meeting. The Board of Minerals and Environment will determine the date, tim
and place of the Public Contiment Meeting. Notice to the public will be given at least twenty (20) daya prior to thy

mment meeting.

] ; Vivi : EDETERMINED. :
. NOTICE IS HEARBY GIVEN that the Beard of Minerals and Environment will hold a Public Comment Heax-::
ing on the above-entitled application. Persons, corporations, asseeiations or entities who are not participating

a Party in the Contested Case Hearing may appear and submit public comment on the application at the Public:

Comment Meeting. Corporations, associations and entities need not be represented by an attorney to pmﬁcipaﬁqff

in the Public Comment Meeting. ="~ ~© = . : o E
. “"The date, time and location of the Publi¢ Comment Meeting will be determined by the Board of Minerals.an; :
Environiment, and notice of the Public Comment Meéting will be published in local newspapers and placed on th
DENR website at least twenty (20) days prior to the Public Comment Meeting. The Public Comment Meeting
may be held fiear thé location of the propoésed facility or another location named by the Board of Minerals and::
 Environment. ;. - oo il T . . o
4, NOTICE THAT ALL PERSON RING ARTICIPA AS PARTIES IN THE CO STREIL

ARING ML ”_ : ! i { LhS51 K Aok,
| © Persolis; ¢orporation o1t to participate as a Party in the Contested Case Hear
o 415 ahové-britidted Apblicatioh mast file either a Petition to Intérvetie or a Petition for Contested Case, Th

" desdline forfilihg thesePotitions is thirty days following issuancé of thie Départment of Environmen /
. and Natural Resource’s Final Proposed Permit. .. T . B
. A Petition to Intervene must comply with the provisions of ARSD 74:09:01:04. A Petition for a Contested Cas



must comply with the provisions of ARSD 74:09:01:01. Petitions that do not comply with the regulations may be
subjectto denial L . -
.. All Petitions fora Contested Case regarding this application will be consolidated absent good cause being shown. -
td'mainta.insepaxjateproceedmgsi. I e AN E P : _ -
" The Hearing Chair for the Board of Minerals-and Envirgriment will grant or deny-the Petitions. Once the #
Hearing Chair grants a Petition, the petitioning person; corporation, association, or entity is deemed to be a Party
to the Contested Case Hearing, =~ =~ .. . _
" When granting a Petition, the Hearing Chair shall deterinine whether and when the petitioning Party isre- -

quired to file dn Answer to the Petition for Contested Case filed by Hyperion Refining LLC. The Hearing Chair

may, based on the statements and allegations contained in the Petition, determméit_lﬁra_,t‘ an Answer to the Petition

ed by Hyperion Resources is not required to be made by that Party.
5, NOT1 DF DA F PREH RING CONFERENCE FOR PARTTES AND PERSGNS WH O INTEND
CIPATE AS P, S TO D L

NOTICE IS HEREBY GIVEN that a Prehearing Conference in the abov i
als and Environment on Thursday, Novembey alt, = 18,

{ as t A ) he b
ol, Pierre, 81, 57501 3
The matters to be determined in the Prehesring Conference are:
- {a) Establishment of Current Parties. _ co
(b) Motion for a Scheduling Order filed by Hyperion Resources, LLC.
(c)_Other procedural matters. - .. - . - ' L L '
The Prehearing Conference will not'address any substantive matters concerning the application. .
- Parties shall be heard at the Prehearing Conference coricerning the procedural matters identified above. Per-
sons who presently intend tofilea Petition and participate as a Party inthe Contested Case Hearing,
but who do not desire to file their Petition prior to the deadline set forth above, may participate at this Prehearing
Conference by filing a “Notice of Request to Be Heard at Prehearing Conference”. This Notice shall be filed with -
the Board’s Counsel, identified below, on or before November 14, 2008, .
All Parties and all persons requesting to be heard at the Prehearing Conference are required to be present in
person or through counsel. Tl ' oL
. The Prehearing Order may be amended from time to time by the Hearing Chair after notice and hearing to
address Motions filed by the Parties. . - :
6. CONTESTED CASE HEARING TO BE HELD AT S DATE TO BE DETERMINEL. ‘ i
" The Contested Case Hearing on this Application will be held before the South Dakota Board of Minerals and:
Environment. The nature of the hearing is to determine whether the above-referenced application ghould be
granted, granted with conditions, or denied.- The legal authority and jurisdiction under which the hearing ia to
be held appear at SDCL 1-26-27 and 34A-1-21, and ARSD 74:36:09:08(6). - The substantive statutes and rul
involved appear in the provisions of SDCL ch. 34A-1 (Aif Pollution Control) and ARSD art. 74:36 (Air Pollution
Control Program), including particularly ARSD ch. 74:36:09 (Prevention of Significant Deterioration). The hearing
will be conducted pursuant to SDCL ch: 1-26 (SD Administrative Procedures Act) and ARSD art, 74:09 (Contested
Case Procedurs). : ' s - R B
The location, date, and time of the Contested Case Hearing will be determined by the Board of Minerals and
Environment. A Notice of Contested Case Hearing Date will be issued stating the location, time and date of the
hearing. - , _ .
As a result of the evidence presented at the hearing, the Board of Minerals and Environment may grant
permit application, grant the permit application subject to terms and conditions, or deny the permit applicatior
This Contested Case Hearing is axi adversarial proceeding. Any Party has the right at the hearing to be present,
to be represented by an attorney, to present testimony and evidence, to cross examine witnesses and to participate
at the Coontested Case Hearing as a party to the proceeding. These and other due process rights will be forfeited
if they are not exercised at the Contested Case Hearing. If the amount in controversy exceeds two thousand fis
hundred dellars or if a property right may be terminated, any party to the Contested Case Hearing may require
that the hearing be held before the Office of Hearing Examiners by giving notice of this request to the Board’
Counsel no later than ten days after service of this Notice of Hearing. .. 0.7 ... . .. . _—
Any decision based on this contested case hearing may be appealed to the circuit court and the State Supreme

Court as provided by law.
NQTICE OF APPOINTMENT OF HEARING CHAIR : ‘ :
NOTICE IS HEREBY GIVEN that the Board of Minerals and Environment has appointed Lee M. McCahren

ita Vice-Chairman, Vermillion, 8.D. 57069 to act as Hearing Chair for this proceeding. This appointment is mads
pursuant to the provisions of ARSD 74:09:01:08, .
" The Hearing Chair, pursuant to ARSD 74:09:01:10, may hold prehearing conferences, decide prehearing me
tions, establish discovery schedules, grant continuances, and handie any other issue properly discussed at a pre
trial conference under the Rules of Civil Procedure. The hearing chair may issue subpoenas pursuant to ARS]
74:09:01:12. The hearing chair shall act as the chair of the Board during the Contested Case Hearing and shall
make all necessary evidentiary rulings during the hearing, in accordance with ARSD74:09:01:13. All service and:
contact should be via Board Counsel unless otherwise authorized. . : : Cn

‘A Contested Case Hearing is a formal legal proceeding. All corporations, associations, and gimilar entities mus

be represented by an attorney in this proceeding as required by state law. Persons may répresent themselves pr

ge at the “Contested Case Hearing”, but may not by state law represent others. C
STABLISHMENT OF . o

. The proper heading and title of this proceeding appears at the top of this docament. This heading and tit

shall be used by all Parties when filing pleadings. o :
PLEADINGS FIL, DURE. ,

"All pleadings in the Contested Case Hearing shall be filed with the Beard's Counsel in paper format. Doe
nients may not be filed by electronic mail. Documents may be filed by facsimile transmission only if the decumer
consists of less than 25 pages in total, and if an original signature page is jmmediately sent by U.S. mail, posts
prepaid, to the Board’s Counsel. ' o

All pleadings filed in the Contested Case Hearing are required to be served on all other Parties to this proceed:
ing. Parties may by agréement allow service to be performed by electronic mail. The Current Party Service Lig
appears below, and shall be updated during the course of this proceeding e o :




Attorney General
1302 Bast Highway

Parti
Air Quelity Pro
Roxanne Giedd
Deputy Attorney. Geveral . . -
Attornéy Gemeral’s Office -~ -
1302 Bast Highway 14, Suite 1
_Pi 6700% . -
Applisant L
Todd Meierhenry
.. Meierhenry & Sargent LLP
- “Sjoux Falls, SD 57104
.Frederick W, Addison, 111
 Mudsch, Hardt: Koph: &Harr, PC
3800 Lincoln Plaza’
500 N. Akard Street
Dallas, TX 75201-6659
: Jvidencing Intent £ Parficipate ag Parties: - :
Save Union County, Citizens Opposed to Qil Pollution, and Sierra Club:
Robert L. Grgham -
. Jenner & Block LLP -~~~ |
330 N Wabash Ave.
Chicago, 160611 -
John H, Davidson.
. c/o.Robert L. Graham

" This Notice shall be publi tollows: (1) by servicé on the Current Service List established above, as set

forth in the attached Certificateo ervice; (2) by publication on the DENR website; (3) by DENTR's publication

. of this Notice in newspapers of general circulation in the area of the proposed facility; and (4) by mailing this
Notice along with DENR's Final Proposed Permit upon all perzons who submit comments on the Draft Permit.
Dated this 21st day of October; 2008. ' : ' '

. e Lee M. McCahreni '
Hearing Chair
Board of Minerals and Environment

Publish Noverber 6, 2008 451




